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VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief Judge.

Bacou-Dall oz USA, Inc., (Bacou) and its subsidiary, Bacou-
Dall oz USA Safety, Inc., (Bacou Safety) brought this declaratory
j udgnment action seeking a declaration that they have no further
obligation under a letter of intent signed by Bacou and Howard S.
Lei ght & Associates, Inc., d/b/a Howard Lei ght Enterprises, Inc.
(HLI'), now known as Continental Polyners, Inc. (Continental), on
January 12, 1998. Continental has counterclai ned, alleging breach
of contract, breach of the inplied covenant of good faith, and
m srepresentation.

After hearing the evidence presented during the second of two
bench trials, this Court finds that judgnent should be entered for
Bacou on both its declaratory judgnent claim and Continental’s

count ercl ai ns.



Facts
Backgr ound

HLI was a manufacturer of hearing protection products. Its
products included disposable earplugs nmade of polyurethane foam
t hat was produced by conbining |latex and a prepol yner materi al .

Howard Lei ght was the principal shareholder in HLI and John
Dean was its CEO. Leight and Dean pl anned to expand t heir busi ness
by produci ng bandages and ot her foam products that they felt could
be manufactured from the sanme prepolyner material used in making
di sposabl e ear pl ugs.

Bacou Safety manufactured a variety of workplace safety
products and, in an effort to expand its product I|ine, began
negotiating to acquire HLI. In early Novenber 1997, negoti ations
br oke down because the parties coul d not agree on a purchase pri ce.

The Manufacturi ng Process

In order to explain the subsequent dealings between the
parties that gave rise to this litigation, it is necessary to
descri be the nmethod for making foam earpl ugs.

The quality of the foamis affected by a nunber of factors
i ncl udi ng the conposition of the prepolyner material fromwhich the
foamis made and the processes utilized by the manufacturer. Since
manuf acturing processes and plant conditions my vary from

manuf acturer to manufacturer, it is inportant for the prepol yner



supplier to be famliar with a manufacturer’s processes and to work
with the manufacturer in devel oping a prepolyner that is suitable
for that manufacturer. Accordingly, there are a variety of
prepol ymers on the market and manufacturers custonarily test a
prepol ymer wunder actual manufacturing conditions in order to
determ ne whether it is suitable.

Because the quality of foamearplugs is determ ned, primarily,
by the prepolynmer fromwhich they are nade and the techni ques used
in processing it, the type of prepolynmer purchased by a
manuf acturer and the processes used by the nanufacturer are
consi der ed proprietary i nformati on. Ther ef or e, ear pl ug
manuf acturers often require their prepolyner suppliers and other
vendors to sign confidentiality agreenents. HLI, itself, obtained
confidentiality agreenents fromvendors, consul tants and cust oners,
including its main supplier of prepolyner, Hanpshire Chem cal
Cor por ati on.

The January 12 Letter

I n Decenber of 1997, shortly after negotiati ons bet ween Bacou
Safety and HLI broke down, Walter Stepan, Bacou Safety’'s CEO and
Philip Barr, Bacou Safety's Executive V.P., CFO and general
counsel, infornmed Leight and Dean that Philip Bacou, Bacou s CEO
was com ng to Rhode Island and they invited Lei ght and Dean to neet
with Philip and explain why they had decided not to sell HLI to

Bacou Safety.



On Sat urday, January 10, 1998, Bacou, Stepan, Barr, Lei ght and
Dean met for dinner at the Westin Hotel in Providence. Lei ght
expl ained that the price of $120 mllion offered by Bacou Safety
was $10 mllion Iess than what he was willing to accept. Leight
al so stated that he was concerned about the future enploynent of
hi s managenent team and that he desired to remain active in the
field. St epan suggested ways in which those concerns m ght be
addressed and the parties agreed to neet again the next day at
St epan’ s hone.

During the neeting at Stepan’s hone, Stepan offered to neke
Leight a director of Bacou Safety’ s parent conpany, give himstock
options and hire himas a consultant. Wile Leight felt that this
proposal narrowed the gap between the parties, he continued to
press for a purchase price that was $5 mllion higher than Bacou
Safety’s offer arguing that HLI was worth nore because it pl anned
to begin naking its own prepolyner. Stepan responded that Bacou
Safety was not interested in getting into the business of producing
pr epol yner.

At that point, Leight and Dean went for a walk so that they
could confer privately. When they returned, they proposed
establishing a separate conpany to produce prepolyner and selling
HLI to Bacou Safety if Bacou Safety would agree to purchase its
prepol yner fromtheir conpany for at |east five years and operate

HLI as a division of Bacou Safety with Dean as COQO. Lei ght and



Dean based their proposal on the know edge that HLI was buying
between four and five hundred thousand pounds of prepolyner
annual Iy from Hanpshire Chenical at approximtely $2.00 per pound
whi ch, over five years, would translate into sales of about $5
mllion. Stepan agreed to those terns and, that evening, Barr and
Bacou Safety’s outside counsel nodified drafts of the acquisition
docunents that had been prepared during the previously failed
negotiations. |In addition, they drafted a letter formalizing the
parties’ agreenent that Lei ght woul d becone a Bacou director; that
Bacou would retain Leight as a consultant; that Leight would be
awar ded options to purchase Bacou stock and that for a five-year
period, Bacou Safety would purchase its prepolynmer from Howard
Lei ght Enterprises (HLE), the new conpany being fornmed by Leight
and Dean. The portion of the letter relating to the purchase of
pr epol yner st at ed:

This will confirmthat Bacou USA Safety, Inc., wll enter

into a supply agreenment with HLI pursuant to whi ch Bacou

USA Safety, Inc., agrees to purchase its requirenents for

pol yur et hane- prepol yner from HLE for a period of five

years provided that the quality and price of such raw

mat eri al are equivalent to that which is then used by HLI
and available fromthird party suppliers.

Copies of the draft letter and the docunents related to Bacou
Safety’s acquisition of HLI, immediately, were faxed to HLI's
counsel in California for review

The foll owi ng day, Mnday, January 12, the parties net at the



Provi dence office of Bacou Safety’s counsel. After numnerous
t el ephone conversations and faxes between counsel for Bacou Safety
and HLI, the letter (the “January 12 Letter”) was signed by Stepan,
Barr and Lei ght.

The closing on the purchase of HLI's assets occurred on
February 27, 1998. At the closing, HLI's counsel suggested
drafting the prepolyner supply agreenent contenplated by the
January 12 Letter, but Bacou Safety took the position that it was
premature to do so because, anong other things, HLE had not yet
constructed a plant to manufacture prepol yner.

As provided in the January 12 Letter, Leight was elected to
Bacou’ s Board; he was awarded stock options, and he was hired as a
consultant to Bacou Safety. |In addition, Dean was nade president
of the HLI division of Bacou Safety, and three other HLI
executives, Bob Hanover, Ken Meyers, and Thomas Wagner, were given
enpl oynent contracts by Bacou Safety.

The Negoti ati ons wi th Hanpshi r e/ Dow

Soon after the closing, problens began to develop as a result
of the inherent conflict of interest that Dean faced as both
presi dent of Bacou Safety/HLI and a shareholder in HLE, Bacou
Safety’s prospective supplier of prepolyner. Because of that
conflict, Barr assuned responsibility for negotiating wth
Hanpshire Chem cal, the conpany that had been supplying prepol yner

to HLI.



In April 1998, Hanpshire Chem cal |earned of the agreenent
bet ween Bacou Saf ety/HLI and HLE and expressed a strong interest in
keeping HLI’s business. Hanmpshire al so expressed concern that
confidential information about HYPOL, its prepolyner, could be
obtai ned by Leight and Dean and used by HLE in conpeting wth
Hanpshi re. A short tinme later, Dean resigned his position at
Bacou/ HLI and Hanpshire Chem cal was acquired by Dow Chem cal .

In June 1998, Thomas Klein succeeded Dean as president of
Bacou/ HLI and he directed Mak Hussain, Bacou Safety’s purchasing
agent, to seek price concessions fromall of the conpany’s vendors.
Kl ein al so di scussed wi th Thomas WAagner, Bacou Safety/HLI's V.P. of
Manuf acturing and Distribution, the need for Bacou Safety/HLlI to
devel op alternate suppliers for all of its materials, includingthe
prepol yner being purchased from Hanpshire/ Dow. When St epan,
later, infornmed Klein of Bacou Safety/HLI’s plan to purchase its
prepol ymer fromHLE, Kl ein expressed surprise because HLE had never
bef ore made prepolyner and its plant had not yet been construct ed.

In Septenber 1998, Klein notified Wagner, Meyers, Hanover,
Stepan and Barr that Bacou Safety/HLlI intended to neet with Andy
Sanford, a sales representative for Dow which, by then, had
acqui red Hanpshire Chemcal. The neeting was to take place at a
trade show in Los Angel es on Cctober 27 and Klein's purpose was to
seek | ower prices for HYPOL, the prepolyner that Bacou Safety/HLI

had been purchasing. Around the sane tinme, as a result of



conversations with Stepan and Barr, Klein told Meyers, Hanover and
Wagner that, while HLE was to be Bacou Safety/HLI's preferred
supplier of prepolynmer as long as its product satisfied Bacou
Safety/HLI's requirenents, he, also, wanted to mintain a
relationship with Dow in order to ensure a continued source of
supply in the event that HLE s prepol yner proved unsati sfactory.

At the Cctober 27 neeting with Dow, Klein reiterated Bacou
Safety’s desire for a substantial reduction in the price that it
was paying for HYPOL. At that tinme, Bacou Safety/HLI was paying
$2. 09 per pound and the price was | owered to $1.89 per pound after
a specified quantity had been purchased. Dow offered to reduce its
price in exchange for a long-term commtnent by Bacou Safety but
Klein rejected that overture, stating that Bacou Safety i ntended to
significantly expand its earplug business and wanted | ower prices
w thout any strings attached based on the increase of volunme of
prepolynmer that it expected to buy. During the neeting, Klein
fended of f inquiries about the agreenent between Bacou Safety/HLI
and HLE by saying that it was Bacou's policy not to discuss its
dealings wth its vendors. The neeting ended w thout any
agr eenent .

Kl ei n continued to have concerns about when HLE' s plant woul d
be conpleted and whether HLE would be able to supply Bacou
Safety/HLI’s need for prepolymer. A tour of the plant, conducted

inthe fall of 1998, did little to allay those concerns. At that



time, the plant, which was located in Mexico, was still wunder
construction but nearing conpletion. Stepan and Wagner acconpani ed
Klein on the tour but they were unable to see nmuch of the plant
because Dean expressed concern about revealing proprietary
i nformation.

Around the sane tine, Dow s patent for HYPOL had expired and
several conpetitors began offering simlar prepolyners at reduced
prices. Sanford received reports that Mice, one of Dow s
conpetitors, was selling its prepolyner for $1.50 per pound and
that other conpetitors were quoting prices as low as $1.35 per
pound.

Dow responded to the conpetitive pressure in two ways. First,
it began devel oping and pronoting a new product called Vorastar
that Dow clainmed was superior to HYPOL and other prepolyners
because it addressed environnmental concerns bei ng rai sed about such
products. Second, in the neantinme, Dow indicated a willingness to
reduce its prices for HYPOL in order to hold onto its custoners.

Dow s willingness to reduce its prices was evidenced by a
series of price-reduction proposals that it nmade to Bacou
Safety/HLI after the October 27 neeting in Los Angeles. Until late
Decenber of 1998, the | owest price that Dow proposed was $1. 63 per
pound and all of the proposals had been rejected. Sanford, then,
pressed Hussain to find out what price would be acceptabl e and was

told that Bacou Safety/HLI was expecting a price of $1.50 per



pound. Ex. 21. When Sanford relayed that to his superiors, he was
told to “sit on it” for awhile.

On January 31, 1999, Dean wote to Phil Barr, informng him
that HLE had conpl eted construction of its plant in Mexico and was
ready to begin manufacturing a prepolynmer that was equivalent to
HYPOL. Three days |ater Sanford wote to Hussain stating that Dow
woul d sell HYPOL to Bacou Safety/HLI for $1.56 per pound and that
in order to nmake up for the reduction of its profit margin, it
woul d be novi ng quickly to introduce Vorastar into the market. Ex.
27. Although Sanford could not recall how nmuch profit Dow would
have nmade at $1.56 per pound, he was sure that Dow woul d not have
sold HYPCL at a | oss.

The Di scussi ons Regardi ng a Supply Agreenent

In February 1999, relations between Bacou Safety and
Continental began to get testy. HLE requested a sanple of the
| atex used by Bacou Safety/HLI in order to mx the latex with its
prepol yner and test the foamthat was produced. Bacou Safety/HLI
refused because it had worked with its supplier, Union Carbide, to
devel op the | atex and consi dered the conposition of the latex to be
proprietary information. HLE, then, acquired a sanple directly
from Uni on Car bi de. Later, Barr discovered that HLE had tested
the latex and its prepol ynmer by making earplugs with nolds that it
still had. Accordingly, Bacou Safety/ HLI becane concerned t hat HLE

m ght becone a conpetitor in the earplug manufacturing business.
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On February 4, 1999, Klein, Wgner and Ed Wo, Bacou
Safety/HLI's vice president of research and devel opnent, nmet with
Dean, Meyers and Hanover for the purpose of preparing a fornal
supply agreenent between Bacou Safety/HLlI and HLE whi ch had changed
its nane to Continental.! At that nmeeting, it becane clear that
the parties had radically different views regarding the terns of
the agreenent. Bacou Safety/HLI’s position was that the January 12
Letter sinmply outlined what the general ternms of the Supply
Agreenment were to be and that the details would be negotiated by
the parties. Dean’s position was that the January 12 Letter, in
effect, was the Supply Agreenent and that there could be no
nodi fications or additional terns unless Bacou was willing to make
concessions in exchange.

The di sagreenents with respect to the terns of the proposed
Supply Agreenent are set forth in Keins February 4, 1999,
menmor andumto Stepan and Barr. Ex. 27. The four areas of dispute

were inter alia: (1) how much of Bacou/HLI's requirenments for

prepolyner had to be purchased from Continental; (2) how the
quality was to be determned; (3) the price to be charged for the
prepol yner; and (4) whether Continental was required to sign a
confidentiality agreenent.

Bacou Saf ety/ HLI continued to be concerned about Continental’s

By then, Meyers and Hanover had |eft Bacou Safety/HLI and were
wor ki ng for Continental.
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reliability as a supplier of prepolynmer because Continental had no
track record for producing prepolynmer and its ability to ship
pr epol ynmer depended, in part, on obtaining export |licenses fromthe
Mexi can governnent. Accordingly, Bacou Safety pressed for the
right to buy a small percentage of its requirenents from a
different supplier in order to maintain a backup source of supply.
However, Continental insisted that, unless Bacou Safety agreed to
a higher price, it nust purchase 100% of its requirenents from
Conti nent al .

Since Continental never before had produced prepol ynmer, Bacou
Safety/HLI wanted to be certain that the prepolyner was
satisfactory for its purposes. Accordingly, Bacou Safety proposed
that Continental’s prepolyner be subject to testing before Bacou
Safety was obliged to accept it. Continental would not agree to
any testing requirenents. Continental also rejected a proposa
t hat the prepol yner be made accordi ng to specifications established
by Bacou Safety/HLI. Continental’s position, as expressed by Dean,
was that its prepol yner woul d be equi val ent to Dow s HYPCL and t hat
Bacou Safety/HLI would be required to accept it and to make it work
by adjusting Bacou Safety HLI's manufacturing process, if
necessary.

Wth respect to price, Bacou Safety/HLlI proposed a price of
$1.56 per pound which it maintained was the price for which it

could purchase HYPOL from Dow. Continental viewed that as a
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“manuf actured” price at which it wuld be inpossible for
Continental to make a profit. Accordingly, Continental insisted on
a price of $2.00 per pound which it maintained was the prevailing
mar ket price both then and when the January 12 Letter was si gned.

Finally, Bacou Safety/HLlI wanted Continental to execute a

confidentiality agreenent covering i nformation about the materials

and nmethods used in its manufacturing process. Cont i nent al
rejected that proposal, as well. The reason given by Dean was t hat
all of Continental’s principals, individually, had signed

confidentiality agreenents in connection with their enpl oynent or
consulting contracts with Bacou Safety.

During the next few nonths, the parties had nunerous
conversations in an effort to resolve their differences. At one
poi nt, Bacou Safety/HLI issued a purchase order for 10,000 pounds
of prepolyner at $2.00 per pound, specifying that 3,000 pounds
woul d be shipped imediately and tested; and, if it was found
sati sfactory, the remaining 7,000 woul d be shipped. Dean refused
to fill that order on the grounds that the order described the
prepol yner as HYPOL whi ch was Dow s trade nane and the quantity was
so small that there mght be variations in the quality that would
make it unsuitable for testing.

About a nonth | ater, Barr and Dean began a series of neetings,
pursuant to which Barr prepared six different drafts of a proposed

supply agreenent in which Bacou Safety/HLI nmade a variety of
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concessions with respect to the proposals it advanced at the
February 4 nmeeting. Each draft was prepared after conversations
between Barr and Dean that Barr understood to have resulted in
agreenent on the points that separated the parties. Those drafts
included a provision that, for a period of tinme, Bacou Safety/HLI
woul d pay the $2. 00 per pound demanded by Continental in exchange
for which Bacou Safety/HLI woul d be all owed to purchase sone of its
prepol ymer froma backup supplier. Another provision was that, if
Continental’s prepolyner did not produce satisfactory results,
Bacou Safety/HLI would try to adjust its manufacturing process and,
if satisfactory results still were not achieved, Bacou Safety/HLI
woul d work with Continental in an effort to revise the fornula. In
addition, Bacou Safety proposed to elimnate the need for a
confidentiality agreenent by mintaining only a buy-sell
relationship with Continental.

Dean rejected all of the drafts and, in another effort to
break the stalemate, Bacou Safety/HLI issued another purchase
order. The second purchase order also was for 10,000 pounds of
prepol yner at $2.00 per pound but it called for delivery of the
entire 10,000 bounds which Bacou Safety/HLI planned to use for
testing. Continental refused to fill that order, too, but offered
no expl anati on.

Barr made one final effort to break the inpasse by proposing

to elimnate any requirenent of a confidentiality agreenent by
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mai ntai ning only a buy-sell relationship between the parties but
t hat proposal, too, was rejected by Dean. Consequently, by August
of 1999, it was clear that the rel ationship between the parties had
soured and that they were hopel essly deadl ocked.

Travel of the Case

About 11 nonths |ater, Bacou and Bacou Safety brought this
action seeking a declaration that it had no further obligations
under the January 12 Letter. Continental responded with a
counterclaimall eging “breach of the |l etter agreenent dated January
12, 1998"; breach of Bacou Safety’s “covenant of good faith and
fair dealing which was inherent in the January 12, 1998, letter
agreenent” and “m srepresentati ons” which | ed Continental to incur
t he expense of constructing and equi ppi ng the plant in Mexico.

This Court granted Bacou’s notion for summary j udgenent on the
counterclains for breach of contract and breach of the covenant of
good faith and fair dealing on the grounds that the January 12
Letter was nerely an agreenent to agree that |acked sufficient
terms to amount to a contract and that, in the absence of a
contract, there could be no contractually inplied covenant of good
faith and fair dealing. Menor andum and Order, C A No. 00-404T
(D.RI. July 10, 2002).

The case, later, was transferred to Judge Lisi who conducted
a bench trial with respect to the declaratory judgnent claim and

the counterclaim for fraudulent m srepresentation. Judge Lisi
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entered judgnent for Bacou on both clains. Bacou Dalloz USA, Inc.

v. Continental Polyners, 344 F.3d 22, 26 (1% Gr. 2003).

Continental appealed and the Court of Appeals held that the
January 12 Letter contained sufficient promses to establish
mutual ity of obligation and that Judge Lisi erred by excluding the
testimony of Rex Lowy, one of Continental’s w tnesses, on hearsay

grounds. Bacou Dalloz USA, Inc., 344 F. 3d at 29-31. Accordingly,

it reversed and renmanded the case for a new trial on all clains.

Id.
Anal ysi s
The Contract C ains
The Court of Appeals held that, under Rhode Island |aw, not
all *“agreenents to agree” are unenforceable and held that the

January 12 Letter was an enforceabl e contract because it “does not
condition the parties’ obligations” on any “illusory prom ses
resulting in a lack of nmutuality of obligation.” Id. at 27. More
specifically, the Court of Appeals held that:
: The fact that the parties were to negotiate [the]
details at a future date does not render illusory the
obligation incurred under the January 12 letter. The

parties clearly agreed to enter into a supply agreenent
consistent with the terns outlined in the January 12

letter.
| d.

The Court of Appeals expressly refrained from hol ding that
the January 12 Letter, itself, was a supply agreenent. 1d. n. 2.

(“We do not hold that the January 12 letter was itself the Supply
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Agreenent.”). Indeed, it is clear that, while the January 12
Letter may have been an enforceable agreenent to agree that
required the parties to make a good faith effort to negotiate a
supply agreenent consistent with the terns outlinedinthe letter,
the letter, itself, was not a supply agreenent.

For one thing, the January 12 Letter states that Bacou “w |
enter into a supply agreenent wth HLE" [enphasis added], thereby
plainly indicating that the parties contenpl ated that an agreenent
separate and distinct fromthe letter would be entered into at
sonme tine in the future. |If the parties had intended the January
12 Letter to be the Supply Agreenent, there would have been no
need for themto enter into a supply agreenent in the future.

The fact that Leight and Dean, thenselves, did not viewthe
January 12 Letter as the supply agreenent is underscored by the
fact that, at the closing, their counsel suggested that a supply
agreenent be drafted at that tine.

In addition, Leight acknow edged, at trial, that he did not
understand or intend that the January 12 Letter would require his
conpany to supply prepolyner if the nmarket price declined to a
| evel at which it could not make a profit. Thus, even in Leight’s
eyes, the January 12 Letter l|acked the nutuality of obligation
that would be required to deemit a supply contract.

Here, it is clear that Bacou Safety fulfilled its obligations

under the January 12 Letter by making a good-faith effort to
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negoti ate a supply agreenent consistent with the terns outlined in
the Letter. It is equally clear that Dean frustrated those
efforts by taking an unreasonably intransigent position based on
his erroneous view that the January 12 Letter, in effect, was the
Supply Agreenent and left no roomfor negotiation.

A Price

The January 12 Letter provided that the price to be paid by
Bacou Safety would be the price “available [to it] from third
party suppliers.” Wen the discussions between the parties took
pl ace, that price was $1.56 per pound, the price at which Dow had
agreed to sell HYPOL to Bacou. The protracted negotiations that
preceded Dow s agreenent to reduce its price and the circunstances
under which that agreenent was reached indicate that Dow s price
was not “artificially manufactured” as Continental asserts. Dow
made several proposals that were rejected by Bacou Safety and it
took three nonths for Dowto arrive at a price acceptable to Bacou
Saf ety. Moreover, Dow had several incentives to reduce its
price. Its patent on HYPOL had expired and it faced increased
conpetition fromconpani es that were undercutting Dow s price. In
addi tion, Bacou Safety/HLI was Dow s | argest prepol yner custoner
and Dow could ill afford to |ose that custoner.

Continental has failed to present any evidence supporting its
assertion that Dow s price was “artificially manufactured.” Dow s

price was consistent with the prices apparently being quoted by
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sone of its conpetitors. There is no indication that Bacou
Safety/HLI was the only custoner to which Dow offered a price
reduction. On the contrary, Sanford, Dow s sal es representative,
stated that Dow, also, had made reductions in the prices charged
to other large volune custonmers. Nor is there any evidence that
Dow raised its price above $1.56 after Bacou and Conti nental
parted ways. Finally, it appears from Sanford s testinony that
Dow still was able to make a profit at that price.

Consequent |y, Bacou Safety acted reasonably and in good faith
in proposing a price of $1.56 per pound and in agreeing to pay a
hi gher price in exchange for being allowed to maintain an
alternate source of supply. By contrast, Continental acted
unreasonably in insisting on a price of $2.00 per pound and
rejecting Bacou Safety’ s proposed conprom se.

B. Quality

The January 12 letter provided that the quality of prepolyner
was to be “equivalent tothat . . . then used by [Bacou Safety/HLI]
and available fromthird-party suppliers.” As previously stated,
the parties disagreed with respect to both the standard for
neasuring quality and the nethod for determning it. Bacou
Safety/HLI maintained that it had to be able to use the prepol yner
inits manufacturing processes. Therefore, Bacou Safety/HLI took
the position that either the prepolyner should be manufactured

according to Bacou Safety/HLI's specifications or Bacou
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Safety/HLI’s obligation to accept it should be contingent upon
satisfactory test results. Dean, on the other hand, insisted that
Continental’s prepol yner was “equivalent” to the HYPOL previously
used by HLI and that Bacou Safety/HLlI was obliged to accept it
uncondi tional ly. Dean took the position that any problens
experienced by Bacou Safety/HLlI in using the prepolyner should be
resol ved by Bacou Safety/HLlI either adjusting its manufacturing
processes or working with Continental to revise the forrmula for
produci ng the prepol yner.

Bacou Safety’'s position was perfectly reasonable and
consistent with the terns outlined in the January 12 Letter.
“Equi valent quality” is a relative term that |acks any precise
definition. In this case its vagueness is underscored by the fact
that there were a nunber of different prepolyners on the market,
and a prepolyner that m ght produce a satisfactory result for one
manuf acturer mght not produce a satisfactory result for a
manuf acturer using different processes or naterials.

For that reason, there was no uniform standard of “quality”
and it was common practice for manufacturers to require
satisfactory testing of a prepolynmer as a condition of acceptance.

Accordingly, it was Continental that acted unreasonably in
refusing to allowtesting and in rejecting Bacou Safety’ s proffered
conprom se of working together to revise the fornulation of

Continental’s prepolymer if it did not produce satisfactory

20



results.

C Confidentiality

The fact that the January 12 |l etter nmakes no express nention
of confidentiality does not nean that Bacou Safety’ s request that
Continental sign a confidentiality agreenent was unreasonabl e or
i ndicates bad faith. As already noted, prepolyner suppliers are
privy to information regarding the processes and materials used by
thei r manufacturer custoners and they, obviously, know the precise
nature of the prepolyner that they sell to the manufacturer.
Because manuf acturers consider such information to be proprietary,
it is common practice for manufacturers to request or require
suppliers to execute confidentiality agreenments prom sing not to
di scl ose that information. |Indeed, before it was acquired, HLI
itself, had obtained confidentiality agreenents from a nunber of
its suppliers, including Hanpshire Chem cal and LM, its prepol yner
suppliers.

In this case, Bacou Safety had an additional reason for
requesting a confidentiality agreenent, nanely, the fact that
Continental still had the nolds necessary for nanufacturing
ear pl ugs whi ch gave rise to a concern that Conti nental m ght becone
a conpetitor.

In short, it was perfectly reasonable and consistent wth
established practice in the industry for Bacou Safety to request

that Continental execute a confidentiality agreenent. What was
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unr easonabl e was Dean’ s adamant refusal. The proffered expl anation
offered for that refusal was that enploynent and/or consulting
agreenents between Bacou Safety and Dean, Leight, Meyer, and
Hanover, already contained confidentiality provisions. However, as
Barr pointed out, those agreenents afforded no protection agai nst
the possibility that Continental, itself, or other agents of
Conti nental m ght disclose proprietary information.

D. Vol une

The January 12 | etter descri bed a supply agreenent under which
Bacou Safety woul d purchase “its requirenents” for prepolynmer from
Continental. Wile the parties did not specifically discuss how
much of its prepolyner Bacou Safety/HLI had to purchase from
Continental, “requirenents” contracts commonly are understood to
nmean that a manufacturer wll purchase all of the specified
material that it uses from the vendor with which it contracts.

Shader Contractors, Inc. v. United States, 276 F.2d 1, 5 (C. d.

1960); Brightwater Paper Co. v. Mpnadnock Paper MIlls, 161 F.2d

869, 871 (1st Gir. 1947); see generally: 2 Corbin On Contracts, 86.5
(rev. ed. 1995); 3 WIlliston On Contracts, 87:12 (4th ed. 1992).
Consequent |y, Bacou Safety’ s request that it be all owed to purchase
sone prepolynmer fromother sources was a departure fromthe terns
outlined in the January 12 Letter.

However, the proposed nodification was neither unreasonable

nor indicative of bad faith. It was both prudent and custonary for
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manuf acturers to maintain alternate sources of supply for critica
materials in order to protect against the possibility that a
principal supplier would be unable or unwilling to neet the
manuf acturer’s needs. |Indeed, prior to being purchased by Bacou
Safety, it was HLI's policy to use nore than one supplier for each
material that it purchased.

Mor eover, Bacou Safety/HLI had | egitinate reasons for seeking
to maintain an alternative source of supply. Conti nental never
bef ore had produced prepolynmer. Furthernore, Continental’s plant
was |located in Mexico and, in order to ship prepolyner to Bacou
Safety, it was required to obtain export permts fromthe Mexican
governnment. Therefore, it was reasonable for Bacou Safety/HLI to
be concerned about Continental’s ability to produce and deliver a
reliable supply of prepolyner suitable for Bacou Safety/HLI's
pur poses.

Furthernore, the quantity of prepol yner that Bacou Safety/ HLI
sought to purchase fromother sources was relatively nodest and in
exchange for that right, Bacou Safety/HLI offered to pay the $2.00
per pound price denmanded by Continental during the first 18 nonths
of the supply agreenent. Following this initial period, Bacou
Saf ety proposed that it would conti nue to purchase nore than 70% of
its prepol ynmer from Conti nent al

In short, Bacou Safety fulfilled its obligation to negotiate

in good faith in order to arrive at a supply agreenent consi stent
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with the terns outlined in the January 12 Letter. Therefore, it is
not liable for any breach of contract and it is entitled to be
di scharged from any further obligation or liability pursuant to
that letter or pursuant to the inplied obligation of good faith and
fair dealing arising fromthat letter

. The Msrepresentation C aim

In order to prevail onits fraudul ent m srepresentation cl aim
Continental nust prove that: (1) Bacou Safety made a false
representation of material fact; (2) Bacou Safety nade the
representation with the intent to deceive Continental; (3)
Continental justifiably relied on the representation as true and

(4) Continental was injured as a result. Banco Totta e Acores v.

Fleet Nat’|l Bank, 768 F.Supp. 943, 947 (D.R 1. 1991) (citing

Ciftex Aothing Co., Inc. v. D Santo, 148 A 2d 273 (R 1. 1959)).

Here, the alleged m srepresentation is that when Bacou Safety
signed the January 12 Letter promsing to enter into a supply

agreenent, it had no intention of doing so. See, Pal macci v.

Unmpi errez, 121 F.3d 781, 786-87 (1%t GCr. 1997) (a prom se nay be
a msrepresentation of fact if it is nade wthout the intent to
performit). That allegation is based on the assertion that Bacou
refused to agree to the terns outlined in the January 12 letter and
on the “snoking gun” testinony of Rex Lowy.

The assertion that Bacou Safety refused to agree to the terns

outlined in the January 12 Letter is at odds with the facts. As
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previously stated, except for the request that it be allowed to
mai ntain a backup source of supply in exchange for which it was
willing to nake concessions, Bacou Safety’s negotiating position
was perfectly consistent with the terns outlined in the January 12
Letter.

Furthernore, this Court gives no credence to Lowy’'s
t esti nony. Lowy was hired by Dean as Security Supervisor and
Saf ety Manager for HLI and, later, left to work for Bacou/HLI. He
testified that sonetine during Septenber 1998, as he was wal ki ng by
Klein'"s office, he noticed that Klein appeared to be very upset.
Lowy said that, when he inquired, Klein stated that he had just
spoken by tel ephone with Stepan and Stepan told hi mnot to purchase
prepol ynmer fromHLE and, instead, to buy it el sewhere regardl ess of
cost or quality.

There are a nunber of reasons why this Court does not find
Lowy’'s testinony convincing. First, Stepan and Klein both
unequi vocal |y denied that any such statenents ever were made and
there is no plausible reason why Stepan would instruct Klein to
purchase prepolynmer elsewhere “regardless of cost or quality.”
Mor eover, because Lowy was not involved in the dealings between
Bacou Safety and Conti nental ; and, because he did not have a cl ose
person relationship with Klein, it is difficult to believe that
Kl ein woul d have confided in himabout such a sensitive matter.

Lowy’'s testinony also is underm ned by the fact that he is a
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cl ose friend of both Lei ght and Dean and he, apparently, |eft Bacou
Saf ety/ HLI under | ess than am cabl e circunstances. In addition, in
Its answers to interrogatories requesting the identity of rel evant
W t nesses, Continental failed to list Lowmwy. Continental did not
identify Lowmwy as a witness until the day that discovery closed
and, thereafter, resisted Bacou Safety’'s efforts to take Lowy’s
deposition.

Finally, Lowy's testinony and the allegation that Bacou
Safety/HLI never intended to honor the January 12 Letter are
contradicted by Bacou Safety/HLI's conduct. Bacou Safety/ HLI
expended considerable tine and effort in attenpting to negotiate a
supply agreenent with Continental. Klein, Barr and others had
nunmer ous di scussions with Dean over a period of three nonths; they
made efforts to have Leight intervene in order to resolve
di sagreenents; they presented six different drafts of a proposed
supply agreenent; and they i ssued two purchase orders in an attenpt
to obtain, at Bacou Safety’s expense, a quantity of Continental’s
prepol yner for testing. In addition, many of Bacou’'s internal
menoranda and neeting mnutes indicate that it was genuinely
attenpting to reach an agreenent with HLE. For exanple, in his
Septenber 17, 1998, e-nmail to Meyers, Hanover and Wagner, Klein
expressed his “preference to use the [HLE] material if at all
possible.” Exh. 16. Simlarly, Klein s nmenorandumof the February

4, 1999 neeting with Dean stated that Bacou/ HLI “sincerely want[ ed]
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to establish a positive relationship” wth HLE, and m nutes of
Bacou USA's Board neeting on February 10, 1999 stated that “M.
Stepan confirned the Corporation’s desire to proceed under the
letter of January 12, 1998.~

Bacou Safety/HLI also allowed its inventories to run down in
antici pation of purchasing its prepolyner from Continental and it
refused to make a long-termconmmtnent to Dow in order to obtain
pri ce concessions. Such conduct is hardly one woul d expect froma
party intent on subverting the January 12 agreenent.

Concl usi on

For all of the foregoing reasons, judgnent may enter decl ari ng
that the plaintiffs have no further obligation or liability under
the January 12, 1998, Letter Agreenent. |In addition, with respect
to the defendants’ counterclains, judgnment shall enter in favor of

the plaintiffs.

IT 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Dat e: , 2005
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